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INTRODUCTION

e : We are pleased to set forth a compilation of major
litigation and activities as determined by various program staff
for the period 1987-89. We are proud of these accomplishments
and the positive gains we have been able to realize for our
clients.

This time our summary begins with a description of our
work in the area of employment law, beginning with cases
involving safety discrimination in which companies have
retaliated against miners who have lost their jobs for protesting
unsafe conditions. We then continue with the description of our
work in other substantive areas, as set forth in the table of
contents. Generally, we have listed cases decided by appellate
courts first, followed by decisions of the lower courts (or
settlements reached after a case is filed), then those of
administrative agencies, and finally cases which have been
settled by negotiation.

These accomplishments are particularly significant
since they have been achieved during a time of stagnant funding
from the Legal Services Corporation in Washington, D.C., which
has in turn resulted in further decreases in our staff.

We do want to mention the excellent work of program
paralegals who continue to provide effective representation in
cases involving federal and state benefit programs. Many of the
appeals to federal court described in this summary were handled
at the administrative appeals level by these paralegals. We also
emphasize that this compilation represents only a fraction of the
approximately 19,000 clients who were assisted by our staff
during the three period of this report. This assistance may have
come in the form of representation in complex litigation or 1n
the form of a brief legal counseling session.

During 1989, we also expanded the scope of our private
bar involvement program. Private attqrneys are prov1d;ng
representation on a contract basis primarily 1n domcstlg :
relations cases in approximately 800 cases a year. Additionally,
in 1989, we began a new PIro bono program, Vvolunteer Lawyers for




Appalachian Kentucky (VLAK). With a grant from the Kentucky
IOLTA Fund, we were able to employ a full-time Pro Bono
Coordinator. During 1989, he was able to recruit a panel which
now exceeds 100 attorneys in our 28 counties, and he was
successful in obtaining free representation for 78 clients.
During 1990, we hope to be able to provide free representation to

at least 200 clients through this program.

As we enter the 1990's, we hope thgt we will see a
supportive Legal Services Corporation that will seek additional

i i i ffective
funding for field programs to truly provide e
rcprcscntation to low-income persons throughout the country.

we do note that ARDF of Kentucky is a

d, {
In.that rega~ and that donations to

tax-exempt, nonprofit corporation,

private : 3 : :
;ur orgénizatlon are tax deductible. We welcome your financial
support.

John M. Rosenberg
Director
February, 1990
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consider R.J.'s physical and mental impairments hecon
and had mechanically applied the Medical-Vocational G
("GRID") without fully assessing the impact of R.J.°

binatig,
uldelines
g ; : L & 3
exertional limitations on his ability to perforn Substggg-
gainful work. The U. S. District Court reversed the ALJ'1al
decision finding that R.J. had made a Prima facie sho s

disability and that the Secretary had failed to rebutw};ng og

prima facie case. However, the Court remanded the case tq
secretary for the taking of additional evidence. P

On remand, the ALJ issued a recor isi

R.J. be awarded benefits without a hearin;?engggeSei;lségg i

Appeals Council reversed the ALJ's favorable dC‘CiSiOT’l and

ordered tl}at an administrative hearing be held. ARDF’thg h

R examined by a Ph.D. pPsychologist, who diagnosed R.J o

suffgr'lng from a mgjqr depressive disorder. The psychc;lc.)géil:t
5 R.Jt met the SSA's Listing of

; eépression. At el

vocational expert employed by the ssa opigggLiggé ;hg was

l(tflgab‘llvf:g.d.Subsequently, the ALJ issued a decision finding that
oﬁr'cl' 1sabl§d at the time of his initial application: and
lent received nearly $10,000 in back benefits l

Hazard Office

B. Black Lung

Rapier v. Secretary of Health and Human g i
808 F.2d 456 (6th Cir. 1986). Mrs. Rapier is 3 widgzv;ﬁgs.

applied in 1971 with the Social Security Adminj i

black lung benefits. The case was appeZled tglg?g?téggtggzt
Court which remanded the case in 1980. The administrative law
judge denied the claim a second time based upon the fact that
there was no medical evidence in the record to document that
Mr. Rapier suffered from a severe respiratory condition at the
time of his death. On appeal to the 6th Circuit Court of
Appeals, Mrs. Rapier claimed that she was entitled to the
rebuttable presumption found at 20 CFR 410.414 which states
that lay evidence must be considered by the Secretary in
determining whether or not the miner is totally disabled due to
black lung. The Court of Appeals held that lay evidence alone
was sufficient to invoke the presumption and remanded the
matter to the Secretary. Upon remand, the Appeals Council held
that there was insufficient lay evidence to invoke the
presumption finding that the lay evidence came from interested
witnesses such as the Claimant. On the third appeal to the
U.S. District Court, the Magistrate recommended award of
benefits, and judgment was entered on behalf of the Claimant 17
Years after she applied for benefits.

Barbourville Office

Gray v. Director, Office of Workers' Compensation
Programs and D. Y. v. Director, Office of Workers' Compensation
Programs. Both Mr. Gray and Mr. Y. filed claims for black lung
benefits with the Department of Labor before the permanent
Iegulations (20 CFR Part 718) went into effect. In both cases,
the administrative law judge found that the claimant had }lleis
than 10 years coal mine employment. e Bhdee 5 SO 5 ars
the weight of the x-ray evidence established that bothlr(r)unears
had pneumoconiosis. Because each miner had less than Ye
coal mine employment, neither miner was able to PFOVelaims Bad
disability under 20 CFR Part 727. Therefore, their i Tt
to be evaluated under the requirements of ZO-EFE ﬁlih the
(regulations applying to black lung claims fi 8 1573} Both
Social Security Administration prior to June ? é Where.it was
cases were appealed to the Benefits Review Boatr:he presumption
argued that claimants were entitled to lnkaeb) which allows
of total disability found at 20 CFR 410.490( coniosis if a
for a finding of total disability due to pneumo
Chest X-ray establishes the existence of pn
1S no minimum amount of coal mine employmen

eumoconiosis. There
t required in order
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to invoke this presumption. Based on 30 U.S.C. 902(f
the Secretary of Labor may not apply more restrictive crjte
to any claim filed prior to March 31, 1980 than would bel
applicable to a claim filed on June 30, 1973. The s
Labor contended that this statute only applied to
criteria and not to the issue of length of coal m
employment. The Benefits Review Board upheld the g
Gray's claim, and an appeal was filed with the u.s
Appeals for the 6th Circuit. Soon after the appeai
dc_>cketed, the 6th Circuit issued the decision of g le
Director, Office of Workers' Compensation Pr =
c1;39 (6tg I(v.;ir. 1987) which adopted the argume
ray and Mr. Y. The pParties agreed t '

and tpe admir}istrative law judge awargegeggggf?ié Grgg G
Benefits Review Board awarded Mr.»Ys benefits. ; 3

‘medica)l

Barbourville Office

OWCP v. D Y. and OWCP v
sl s uBiGs
recotyr S PEGUN reopening cases af mio: The Department o
(owgé‘)’lfilg :;laicl:rli lltllr;g benefits for many years. The Department
g.L1at a mistake was made by them in the award

of benefj initi
fits 1nitially and so they are reopening for a totally

new determination of igibi1s
e :
Department 's author + ligibility. We are challenging the

1nformation, uPon which tp

ung conditiog lnMconl’leCtlon_With the treatment of
; e Cel, " a S1lxXty-seven (67) year old
Gaai B wWas awarded Black Lung benefits
Company a5 the coal p; €Partment of Labor identified BEBE
. Mine operator responsible for payment

Car'1ce Company agreed to pay for the
Case Submitted pi«. S Black Lung condition. However,
> 1s bills the 014 Republic Insurance

in ¢ . : Claiming that the :
< Iepresenteq Mr. c. pegectiON with his Black Lung condition.

Department of Labor seeking to

Company to pay for the
S After lengthy delays on the part

-6'1_

ecretary of

of the Department of Labor, in April, 1989, the Deputy
commissioner issued an order requiring the oPerator to pay for
the majority of the charges Mr. c. had submitteq. The operator
has since appealed and the case is pending before the Office of
Administrative Law Judges.

Prestonsburg Office

C. v. Karst Robbins Coal Company. This is a case of
first impression regarding whether an award of benefits for
black lung under Kentucky Workers Compensation can start the
statute of limitations running on one's federal black lung
claim. The pertinent regulation, 20 CFR 725.308 states a
claim "shall be filed within three years after a medical
determination of total disabilty." The Benefits Review Board
upheld the hearing officer's ruling which agreeed w@th us and
the Department of Labor that the fact an individgal.!.s found to
be totally disabled due to black lung (pneumocon}osm) ur}der
the laws of any state, is not, by itself, sufficient notice to
a miner of a need to file for federal benefits; and that only a
medical determination by a physician and communicat_:ed to the
miner or person responsible for his care should'trlgger the_
start of the three year period in which the claimant must file
an application for benefits. The case has been remanded on

other grounds.

Harlan Office

Kentucky Black Lung Association - We arelwo;kiﬁgg‘ﬂlth
the representatives of the local and state 1<3V<'al g aliins to
Associations at the request of Congressman Chris rignt g
develop an analysis of the shortcomings of th:_cg L
Lung Program with the view towards a presenti_l‘s’ wishes to
Congressional hearings which Congressman Per ignal
convene, along with other coal field congresi e e
Iepresentatives. Currently the Black Lunglcnaldelays in the
1s approximately 97%; there are extremely long

. ifficulties wi;h the
Clalm§ tration ot the oy R glllgr things claimants

administration of the program. Among OtAe s process with the
are simply not able to compete in the ClalltT:lo employ an
OPPOsing insurance companies who are able e opinions on the
unlimited number of doctors to issue advers of the coal miner.
*eSults of tests and the physical condlt;gil Black Lung Reform
The elimination of presumptions by the 1 for disabled miners
Act has also made it virtually impossible

and widows to obtain benefits.

Prestonsburg office
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W. H. vs. D & R Coal Company. This is a Worker's
Compensation case currently before the Board on motion for
payment of claimant's reasonable medical expenses.

. : D & R Coal
Company and its insurer, 0ld Republic Companies, refuse to pay
for any medical expenses relating to claimant's OCCupational

disease, simple pneumoconiosis, for which he was awarded
worker's compensation benefits. The award ordered that the
Defendant-Employer and/or its insurance carrier pay for such
medical, surgical and hospital expenses as may be reasonably
required for the treatment of claimant's occupational disease.
The employer claims that simple pneumoconiosis is asymptomatic
and untreatable and, therefore, it has no liability. The
employer claims that the claimant's symptoms are the same as

those found in the general population, i.e., caused by smoking
and pollution, and are not compensable.

The case then presents two issues:

1) Does simply

bneumoconiosis have symptoms and,
they be treated?

TESsotroan

2) Does the Sstatute's "cure and relief" provision mean that
the employer is liable f

che, or palliative measures when the disease
1s lncurable?

This motion w
various doctors,

awaiting a decision

Prestonsburg Office

B.  AFDC

Swain v. Austin. This is a Successful AFDC court
appeal. The Appeals Council had approved the Hearing Officer's
decision denying benefits, even though claimant

- v : had proved
that her husband had cirrhosis of the liver, as well as
ulcers, gastritis, anxiety, and severe weight loss. The

McCreary Circuit Cogrt found thgt the Hear@ng Officer and
Appeal Board had failed to mention the various documented
physical and mental impairments of the Petitioner's husbgnd,
nor given consideration to her husbs:\nd's age, wor]f: experience
or training as required by thg appllc;able regulation. The
court also held that the Hearing Offlc_:er and Appeal goard
failed to consider "all relevant, social, and economic
factors". The court concluded that_: the.Responc.ient_had acted
arbitrarily and abused its discretion "%n conSJ‘.dt_arlng only the
medical evidence that was favorable to 1ts position to deny
benefits to Mr. Swain. Accordingly, the circuit courF orqered
benefits to be made retroactively to t_:he date of appl}catlon,
approximately one and a half years prior to the decision.

Somerset Office

B.M. et al. v. Cabinet for Human Resqul_‘cgsé Ura1der
federal law, an AFDC recipient will be d}squéllf;e regipient
certain period from receiving AFDC benefits if tu; Sk
received a lump sum payment. Examplgs of lulpp S s e
include settlements from personal injury claim ?nient o
for Social Security Disability awards. Th§ rceicbp isrdine the
disqualified for a number of months determlge Tge kil
monthly AFDC grant into the lump sum P&}Yff‘ent'is disqualified
humber is the number of months the rec1plgna BT GE AFDC
from receiving AFDC benefits. We have ha Vope that eHeY
recipients who have informed their local :Orent S
were either going to receive a lump sum p ﬁformed ‘Ho
received a lump sum payment. The workers sum payment on
fecipients that they could spend the .lulpliity all of our
€Xempt resources and regain AFDC ellglbld subsequently were
clients spent their lump sum payments an kers was incorrect
Notified that the advise given by the ‘c‘l’or The period of
and the AFDC grants would be terminate 'o le. Petitions for
disqualification was imposed on these Peop
IeView have been filed in court.

e & Somerset offices

Barbourvill
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